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As China's Patent Law modified for the third time, the provisions on 
appearance design approximate judgement in the Patent Review Guidelines had 
also been changed. In December of 2009, Supreme People's Court’s Explanation 
upon some law Issues of the Application for Patent Infringement Dispute Cases 
first clears that the appearance design approximate judgement’s subject is 
“general customer ”. While these provisions are much too principled that 
inconformity situation often appears in judicial practice. Basing on relevant 
rules and cases, this paper focuses on the protection range of appearance design 
patent, the judgment subject of appearance design approximate and the standard 
of the approximation. 
This paper consists of the preface, the body and the epilogue. The 
body includes five chapters: 
Chapter one describes the predicament of the product category of 
appearance design patent protection, the definition of “general customer ” and 
the standard judging appearance approximation in judicial circles through three 
typical cases. The product category is divided by the International 
Classification of Appearance Design or by the function and applicability of the 
product and some comprehensive factors?  “General customer” is not clearly 
defined. The meanings of “general customer ”in different product categories 
and in intermediate products or between separate buyers and users are divergent. 
What’s more, in some special cases, the verdict may not be reasonable as 
confusing standards are used. 
Chapter two introduces three views upon judgement problems of similar 
category products and analyzes each view via some specific cases. It would 
limit the scope of appearance desidn patent protection and encourage the spirit 
of counterfeiting if it is clarified simply according to the International 













degraded to some extent if the International Classification of Appearance 
Design is not considered. Thus, it would be more reasonable to take the 
function and applicability of products as a mainstay and meanwhile take the 
International Classification of Appearance Design as a reference. Besides, this 
chapter states the influence of functional traits to the judgement of appearance 
design approximation. 
Chapter three studies the judging subject of appearance design 
approximation. Firstly, relevant rules are analyzed so as to know the rationality 
of taking “General Customer” as the judging subject. Also, controversy upon 
this issue in academic circles is mainly discussed including problems 
concerning different product categories, separation of buyers and users and 
intermediate products, definition of “General Customer”. In the view of this 
paper, “General Customer” in daily life products can be defined as the general 
public, but “General Customer” in other product categories has a better 
cognitive competence; when the buyers and sellers are separated, “General 
Customer” should be the buyers, installer and maintenance personnel; “General 
Customer” of intermediate products would be the direct buyer but not the final 
user of the consumption product. 
Chapter four analyzes the judging standard, confusing standard and 
creating standard of appearance design approximation. In the judicial practice 
of China, we use confusing standard. However, confusing standard is not in 
conformity with the legislative purposes of the Patent Law, which may leading 
to a situation that appearance design patent right cannot be well protected . 
Creating standard with its special strength can remedy the deficits of confusing 
standard to some extent. Meanwhile, creating standard is also imperfect, namely 
the framework of appearance designed is abandoned and the creating parts are 
diffcult to determined and new confusion happens in judicial activities .  
Chapter five raises some suggestions to perfect the judgement of 
appearance design approximation. In terms of product category, the restriction 













product category should be diversified. About the judging subject, we should 
classify customer’s competence by different products fields. In terms of judging 
criteria, confusing criterion should mainly be considered and created criterion 
should be used to make up for the inadequacy of confusion standard.  
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   （3）被控侵权产品与外观设计专利产品近似，被控侵权产品的外观设
计与授权外观设计相同； 
   （4）被控侵权产品与外观设计专利产品近似，被控侵权产品的外观设
计与授权外观设计近似； 
   分析上述判例后，发现在外观设计保护范围、外观设计近似性判断主体
以及判断标准问题上，同样的案情，不同的判决书在上述问题上观点和结
论不一致，影响了司法的统一性，其中有些案例的判决结果也不尽合理。  









                                                 
① 北大法宝·司法案例
[DB/OL].http://www.pkulaw.cn/cluster_call_form.aspx?menu_item=case&EncodingName=&key_word=. 
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